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held by an expert concerning any rel-
evant matters, not privileged. Such 
discovery will be permitted only if: 

(1) The expert is expected to be a wit-
ness at hearing; or 

(2) The expert is relied on by another 
expert who is expected to be a witness 
at hearing, and the participant seeking 
discovery shows a compelling need for 
the information and it cannot prac-
ticably be obtained by other means. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 466–A, 52 FR 35909, Sept. 
24, 1987] 

§ 385.403 Methods of discovery; gen-
eral provisions (Rule 403). 

(a) Discovery methods. Participants 
may obtain discovery by data requests, 
written interrogatories, and requests 
for production of documents or things 
(Rule 406), depositions by oral examina-
tion (Rule 404), requests for inspection 
of documents and other property (Rule 
407), and requests for admission (Rule 
408). 

(b) Discovery conferences. (1) The pre-
siding officer may direct the partici-
pants in a proceeding or their rep-
resentatives to appear for one or more 
conferences, either separately or as 
part of any other prehearing con-
ference in the proceeding under Rule 
601(a), for the purpose of scheduling 
discovery, identifying discovery issues, 
and resolving discovery disputes. Ex-
cept as provided in paragraph (b)(2) of 
this section, the presiding officer, upon 
the conclusion of a conference, will 
issue an order stating any and all deci-
sions made and agreements reached 
during the conference. 

(2) The Chief Administrative Law 
Judge may, upon a showing of extraor-
dinary circumstances, waive the re-
quirement to issue an order under 
paragraph (b)(1) of this section. 

(c) Identification and certification of 
preparer. Each response to discovery 
under this subpart must: 

(1) Identify the preparer or person 
under whose direct supervision the re-
sponse was prepared; and 

(2) Be under oath or, for representa-
tives of a public or private corporation 
or a partnership or association or a 
governmental agency, be accompanied 
by a signed certification of the pre-
parer or person supervising the prepa-

ration of the response on behalf of the 
entity that the response is true and ac-
curate to the best of that person’s 
knowledge, information, and belief 
formed after a reasonable inquiry. 

(d) Supplementation of responses. (1) 
Except as otherwise provided by this 
paragraph, a participant that has re-
sponded to a request for discovery with 
a response that was complete when 
made is not under a continuing duty to 
supplement that response to include in-
formation later acquired. 

(2) A participant must make timely 
amendment to any prior response if the 
participant obtains information upon 
the basis of which the participant 
knows that the response was incorrect 
when made, or though correct when 
made is now incorrect in any material 
respect. 

(3) A participant may be required to 
supplement a response by order of the 
presiding officer or by agreement of all 
participants. 

(4) A participant may request sup-
plementation of prior responses, if such 
request is permitted under the proce-
dural schedule. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 466–A, 52 FR 35909, Sept. 
24, 1987] 

§ 385.404 Depositions during pro-
ceedings (Rule 404). 

(a) In general. (1) A participant may 
obtain the attendance for a deposition 
by oral examination of any other par-
ticipant, an employee or agent of that 
participant, or a person retained by 
that participant as a potential witness, 
by providing a notice of intent to de-
pose. 

(2) Any participant may obtain the 
attendance of a nonparticipant for a 
deposition by oral examination by ob-
taining a subpoena, in accordance with 
Rule 409. For purposes of this rule, a 
Commission decisional employee, as 
defined in Rule 2201(a), is a nonpartici-
pant. 

(b) Notice. (1) A participant seeking 
to take a deposition under this section 
must provide to all other participants 
written notice reasonably in advance of 
the deposition. The notice must be 
filed with the Commission and served 
on all participants. An original must 
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be served on each person whose deposi-
tion is sought. 

(2) A notice of intent under this sec-
tion must: 

(i) State the time and place at which 
the deposition will be taken, the name 
and address of each person to be exam-
ined, and the subject matter of the dep-
osition; and 

(ii) If known at the time that the 
deposition is noticed that its purpose is 
to preserve testimony, state that the 
deponent will be unable to testify at 
the hearing. 

(3)(i) A notice of intent under this 
section or a subpoena under Rule 409 
may name as the deponent a public or 
private corporation or a partnership or 
association or a governmental agency, 
and describe with reasonable particu-
larity the matters on which examina-
tion is requested. Such organization 
must, in response, designate one or 
more officers, directors, or managing 
agents, or other persons to testify on 
its behalf, and set forth, for each per-
son designated, the matters on which 
that person will testify. 

(ii) A subpoena must advise any orga-
nization that is named as a deponent 
but is not a participant that it has a 
duty to designate a person to testify. 
Any person designated under this sec-
tion must testify on matters known by, 
or reasonably available to, the organi-
zation. 

(c) Taking of deposition. (1) Each depo-
nent must swear to or affirm the truth 
of the testimony given before any tes-
timony is taken. 

(2) Any participant may examine and 
cross-examine a deponent. 

(3) Any objection made during the ex-
amination must be noted by the officer 
taking the deposition. After the objec-
tion is noted, the deponent must an-
swer the question, unless a claim of 
privilege is asserted or the presiding 
officer rules otherwise. 

(4) The deposition must be tran-
scribed verbatim. 

(d) Nonstenographic means of record-
ing; telephonic depositions. Testimony at 
a deposition may be recorded by means 
other than stenography if all partici-
pants so stipulate or if the presiding of-
ficer, upon motion, so orders. Such 
stipulation or order shall designate the 
person before whom the deposition. 

will be taken, and the manner in which 
the deposition will be preserved, filed, 
and certified. Depositions may also be 
taken by telephone, if all participants 
so stipulate or the presiding officer, 
upon motion, orders. 

(e) Officer taking deposition. Deposi-
tions must be taken before an officer 
authorized to administer oaths or affir-
mations by the laws of the United 
States or of the place where the deposi-
tion is held. A deposition may not be 
taken before an officer who is a rel-
ative or employee or attorney of any of 
the participants, or is financially or in 
any other way interested in the action. 

(f) Submission to deponent. (1) Unless 
examination is waived by the deponent, 
the transcription of the deposition 
must be submitted to the deponent for 
examination. 

(2) If the deponent requests any 
changes in form or substance, the offi-
cer must enter the changes on the dep-
osition transcript with a statement of 
the witness’ reasons for the changes. 
The deponent must sign the deposition 
within 30 days after submittal to the 
deponent, unless the participants by 
stipulation waive the signing or the de-
ponent cannot or will not sign. By 
signing the deposition the deponent 
certifies that the transcript is a true 
record of the testimony given. 

(3) The officer who took the deposi-
tion must sign any deposition not 
signed by the deponent in accordance 
with this section and must state on the 
record that the signature is waived or 
that the deponent cannot or will not 
sign, accompanied by any reason given 
for a deponent’s refusal to sign. If the 
officer complies with this paragraph, a 
deposition that is unsigned by the de-
ponent may be used as though signed, 
unless the presiding officer rules other-
wise. 

(g) Certification and copies. (1) The of-
ficer must certify on the transcript of 
the deposition that the deponent swore 
to or affirmed the truth of the testi-
mony given and the deposition tran-
script is a true record of the testimony 
given by the deponent. The officer 
must provide the participant con-
ducting the deposition with a copy of 
the transcription. 

(2) Documents and things produced 
for inspection during the examination 
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of the witness will, upon the request of 
a participant, be marked for identifica-
tion and annexed to the deposition and 
the officer will certify the document or 
thing as the original offered during the 
deposition, or as a true and correct 
copy of the original offered. 

(3) Copies of the transcript of a depo-
sition may be purchased from the re-
porting service that made the tran-
scription, subject to protections estab-
lished by the presiding officer. 

§ 385.405 Use of depositions (Rule 405). 
(a) In general. During a hearing, the 

hearing of a motion, or an interlocu-
tory proceeding under Rule 715, any 
part or all of a deposition taken pursu-
ant to Rule 404, so far as admissible as 
though the witness were then present 
and testifying, may be used against 
any participant who was present or 
represented at the taking of the deposi-
tion or who had reasonable notice 
thereof, in accordance with any of the 
provisions of this section. 

(1) If the deponent is a witness at a 
hearing, any participant may use the 
deposition of that witness at the time 
of the witness’ examination to con-
tradict, impeach, or complete the testi-
mony of that witness. 

(2) The deposition of a participant or 
of any person who, at the time of tak-
ing the deposition, was an officer, di-
rector, or managing agent of a partici-
pant, or a person designated under 
Rule 404(b)(3) to testify on behalf of a 
participant may be used by another 
participant for any purpose. 

(3) The deposition of any witness, 
whether or not a participant, may be 
used by a participant for any purpose, 
if the presiding officer finds that: 

(i) The witness is dead; 
(ii) The witness is unable to attend or 

testify because of age, illness, infir-
mity or imprisonment; 

(iii) The participant offering the dep-
osition is unable after the exercise of 
due diligence to procure the attend-
ance of the witness by subpoena; or 

(iv) Exceptional circumstances make 
it necessary in the interest of fairness 
with due regard to the importance of 
presenting the witness in open hearing, 
to allow use of the deposition. 

(4) If only part of a deposition is of-
fered in evidence by a participant, a 

participant may require the introduc-
tion of any other part which ought, in 
fairness, to be considered with the part 
introduced, and any adverse partici-
pant may introduce any other part. 

(b) Objections to admissibility. No part 
of a deposition will constitute a part of 
the record in the proceeding, unless re-
ceived in evidence by the Commission 
or presiding officer. Subject to para-
graph (c) of this section, a participant 
may object to receiving into evidence 
all or part of any deposition for any 
reason that the evidence would be ex-
cluded if the deponent were present and 
testifying. 

(c) Effect of errors and irregularities in 
depositions. (1) Any objection to the 
taking of a deposition based on errors 
or irregularities in notice of the depo-
sition is waived, unless written objec-
tion is promptly served on the partici-
pant giving the notice. 

(2) Any objection to the taking of a 
deposition based on the disqualifica-
tion of the officer before whom it is to 
be taken is waived, unless the objec-
tion is made before the deposition be-
gins or as soon thereafter as the dis-
qualification becomes known or could 
be discovered with reasonable dili-
gence. 

(3) Any objection to the competency 
of the witness or the competency, rel-
evancy, or materiality of testimony is 
not waived by failure to make the ob-
jection before or during the taking of 
the deposition, unless the basis for the 
objection might have been removed if 
the objection had been presented at the 
taking of the deposition. 

(4) Any objection to errors and irreg-
ularities occurring at the oral exam-
ination in the manner of taking the 
deposition, in the form of the questions 
and answers, in the oath or affirma-
tion, or in the conduct of participants, 
and errors of any kind that might be 
obviated, removed or cured if presented 
at the deposition, is waived unless ob-
jection is made at the taking of the 
deposition. 

(5) Any objection based on errors or 
irregularities in the manner in which 
the testimony is transcribed or the 
deposition is prepared, signed, cer-
tified, endorsed, or otherwise dealt 
with by the officer is waived, unless 
the objection is made with reasonable 
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